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| ssue: Wether the Suprenme Court of Indiana s holding in
| ndi ana Bel | Tel ephone Co., Inc. v. Indiana Utility

Regul atory Comi n has any bearing on the Departnment’s

adm nistrative interpretation of payday | oans.

Answer : No.

In I ndiana Bell Telephone Co., Inc. v. Indiana UWility
Regul atory Comin', the Suprenme Court of Indiana found that
the Indiana Utility Regulatory Comm ssion’s (Conm ssion)
| ong adhered to adm nistrative interpretation raised a
presunption of |egislative acqui escence which was strongly
persuasi ve upon the Court.? This doctrine of |egislative
acqui escence rai ses the question of whether the Departnent
of Financial Institutions’ (Departnent) silence regarding
payday | enders now bars the application of the thirty-six
percent rate ceiling for supervised | oans® as well as the
| oanshar ki ng statute® agai nst them

The nost obvious difference between these situations
is the amount of tinme that has passed before the policy
change. Where the Comm ssion adhered to its admnistrative
interpretation for decades, the Departnent’s stance towards
payday | enders goes back only to 1994 when the first
| enders opened shop in Indiana. As the Court stated in
exam ning the Conm ssion’s attenpt to characteri ze
Aneritech as a public utility as defined by |IC 8-1-2-1° “I|f
we were witing on a clean slate, inclusion of ‘control’ in
this definition mght be fairly interpreted to include
anong ‘public utility’ anyone who has control of a public
utility by ownership of voting stock or otherwise. A very
si zeabl e body of precedent points in the other direction
however, and finding hol ding conpanies to be public
utilities would effect a major change in relatively settled
doctrine.”®

Due to the previous adm nistrative interpretation of
t he Comm ssion that hol ding conpani es which own | ndi ana
utilities are not public utilities thenselves, the Court
noted that the proposed change would |l ead to a vast nunber
of violations having been commtted over the years in ful

1715 N.E.2d 351 (Ind. 1999).
21d., at 358, citing Shell Qil Co. v. Meyer, 705 N.E.2d 962, 976 (Ind. 1998), quoting Board of Sch. Trustees
V. Marion Teachers Ass' n, 530 N.E.2d 309, 311 (Ind. Ct. App. 1988).
3 |C 24-4.5-3-508(2)
*1C 35-45-7-2.
> A corporation, company, partnership, limited liability company, individual, association of individuals,
their lessees, trustees, or receivers appointed by a court, that may own, operate, manage, or control any
EI ant or equipment within the state for the conveyance of telegraph or telephone messages....
Id., at 355.




view of the Commi ssion. As stated, “The deafening silence
that attended these events can only confirmthe conmon
under st andi ng that hol ding conpani es are not thensel ves
public utilities as defined by statute. Whether they
shoul d be subject to a higher degree of regulation is of
course another matter, but it is for consideration by the
General Assenbly, not this Court or the Conmission.”’
Essentially, the acqui escence of the Conm ssion, the
courts, and the General Assenbly to the | ong-held view that
hol di ng conpani es were not public utilities nmeant that any
change fromthat interpretation could only cone from an
affirmative action of the |egislature.

In contrast, the Departnment has never been called upon
to make a determ nation as to the status of payday |oans in
| ndi ana. The issuance of a |icense to operate wthin the
state is not a witten directive fromthe Departnent
allowng a lender to ignore either usury ceilings for
consuner loans or crimnal usury statutes. Even if a
|icense constituted an inplied waiver, |enders cannot
assert an equitable defense, such as |aches because they do
not have clean hands in the matter. The comm ssion of a
fel ony by making a usurious | oan should bar any | ender from
asserting that the Departnent, the courts, and the General
Assenbly inplicitly acqui esced to the circunvention of the
| oanshar ki ng statute.

The Court also | ooked at the legislative history of
the act in order to confirmthat a conscious deci sion was
made not to include holding conpanies in the definition of
public utility. The statute in question has been in
exi stence since 1913. After its enaction, there were calls
to anend the definition of public utility to give the
Comm ssi on investigatory power over hol di ng conpani es as
well. Bills introduced in 1925, 1929, and 1931 to do just
that failed.® 1n 1933, the Act was anended to give the
Comm ssion the power to investigate a public utility’'s
affiliates, which the Court viewed as a conprom se bringing
hol di ng conpani es under limted scrutiny of the Comm ssion
wi t hout subjecting themto all the requirenents inposed on
a public utility.® The Court also agreed that section 49
“reflects a continued | egislative choice to use indirect,
rather than direct, regulation of hol ding conpanies.”?®

This holding is in keeping wwth the Comm ssion’s first
interpretation of section 83(a) in 1924 that it did not

"1d.
81d., at 357.
°1d.
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confer jurisdiction over a holding conpany.! The

Comm ssion reiterated this interpretation as recently as
1990 stating, “We conclude that stock ownership alone is
not sufficient to place [a shareholder] within the anbit of
public utility regulation.”! Even though the Conmi ssion
pointed to several nore recent cases where it approved
transactions invol ving hol di ng conpani es, the Court noted
t hat approval was sought voluntarily and the question of
jurisdiction was neither contested nor litigated.'® In

t hese cases, voluntary subm ssion to jurisdiction had no
bearing on the Commi ssion’s statutory jurisdiction.

These sane facts are not present in the Departnent’s
scrutiny of payday |lenders. The legislature is presuned to
have i ntended the | anguage used in a statute to be applied
logically and not to bring about an unjust or absurd
result.'® There is a significant difference between an
adm nistrative interpretation that is adhered to for
approxi mately seventy-five years, as with the Conmm ssi on,
and the evolution of regulatory oversight by the Departnent
over the course of eight years.

It is patently absurd to assune that the General
Assenbly amended | C 24-4.5-3-508(7), authorizing a m ninmm
finance charge, with the intention of granting immunity
fromusury ceilings set out previously in the sanme section,
much less the crimnal usury rates that are tied to them
This type of |ender was not even contenplated at the tine
the anobunt of the mninmum | oan finance charge was raised to
thirty dollars in 1992. The General Assenbly could not
grant immunity or an exenption to a business it had never
heard of and that did not exist in the state. As stated in
Ham I ton v. York, “Surely the.legislature did not intend
for businesses to be able to ‘get around’ the usury statute
and charge exorbitant interest rates by sinply obtaining
a.license. However, if this is what the |legislature
wanted, it will have to clarify its intentions.”' A good
exanple of clarified intentions is Indiana s pawnshop
statute!® in which a specific exenption to the rate in the
| oansharking statute is set out.

Wthout further clarification along these |lines from
the General Assenbly, the Departnent is charged with the

1d., quoting In re Madison Light & Power Co., 1924C Pub. Util. Rep. (PUR) 517, 519 (IPSC 1924).

12 |n re Dalecarlia Utility Corp., No. 38827, 199 Ind. PUC LEXIS 114 at *4 (TURC Apr. 11, 1990).

13 | ndana Utility Regulatory Com'n, at 358, citing In re Rochester Tel. Corp., No. 40099, 1995 Ind. PUC
LEXIS 40 (IURC Feb. 8, 1995); In re Frontier Corp., No. 40205, 1995 Ind., 1995 WL 735627 (IURC July
12, 1995).

Y salesv. State, 723 N.E.2d 416, 420 (Ind. 2000), citing Riley v. Sate, 711 N.E.2d 489, 495 (Ind. 1999).
15987 F.Supp. 953 (E.D. Kentucky, 1997).

1°1C 28-7-5-28 5.




duty to nmake regul ati ons based upon its statutory grant of
adm nistrative power in this area. A court cannot presune
that the legislature intended a statute be applied in an
i1l ogical manner or contain usel ess provisions whose affect
coul d have been easily avoided.! In addition, courts may
not construe statutes in a way that inpairs the function
the legislature intended it to possess.?!®

Where there is substantial evidence of probative val ue
to sustain its findings or actions, courts will not upset
the action of an adm nistrative agency acting within the
scope of its jurisdiction.' Wiile there is anple evidence
to support the Departnment’s interpretation of the
supervi sed | ender usury ceilings and the | oansharki ng
statute, there is nothing that even cones close to the
seventy-five years of |egislative acquiescence that can be
found in the URC case. Although penal statutes are
strictly construed against the State, such construction
shoul d not exclude cases the statutes fairly cover.?® To
narrow t he construction of the usury ceilings and
| oanshar ki ng statute for payday |enders would open a
| oophol e which every consuner |ender coul d take advantage
of in order to exceed the interest rates legally allowed in
Indiana. In simlar fact situations an injury would go
unpuni shed, thus inperm ssibly narrowi ng the statute.

As the Court states in IURC, “The doctrine of
| egi sl ati ve acqui escence is |less relevant where the issue
is one the |l egislature has addressed, rather than a need to
fill a gap in the statute or interpret an ambiguity.”? In
that case the conclusion was that the | anguage of section
83(a), the Commission’s long-standing interpretation, and a
previ ous hol ding of the Court precluded any change in
interpretation which would give the Conm ssion jurisdiction
over a hol ding conpany unless the General Assenbly itself
acted to anend the Act. In contrast the | anguage of the
| oanshar ki ng and consunmer |ending statutes, the absence of
any Departnent interpretation that could be considered
“l ong-standi ng”, and the non-existence of a court hol ding
whi ch states otherwi se | eads to the conclusion that there
is no legislative acqui escence where payday | oans are

Y Sate v. Hensley, 716 N.E.2d 71, 76-77 (Ind. Ct. App. 1999), citing Board of Health v. The Journal-
Gazette Co., 608 N.E.2d 989, 992-93 (Ind. Ct. App. 1993).

81d., at 77, citing Sangralea Boys Fund v. Board of Tax Comm'rs, 686 N.E.2d 954, 959 (Ind. Tax Ct.
1997), review denied.

19 Department of Financial Intitutions v. Universal C.I.T. Credit Corp., 146 N.E.2d 93, 95 (Ind. 1957),
citing New York, C. & S. L.RR. Co. v. Sngleton, 190 N.E. 761 (Ind. 1934); Warren v. Indiana Telephone
Co., 26 N.E.2d 399 (Ind. 1940); Nash v. Meguschar, 91 N.E.2d 361 (Ind. 1950).

% Cape v. State, 400 N.E.2d 161, 164 (Ind. 1980), citing State v. Bigbee, 292 N.E.2d 609 (Ind. 1973).

2L |ndiana Utility Regulatory Comv' n, at 358.




concerned and such transactions are therefore not exenpt
fromthe | oansharking statute.

The history of the last two | egislative sessions
further denonstrates that there has been no attenpt
what soever to exenpt payday |enders fromthe supervised
| ender usury ceilings or the | oansharking statute. In
| URC, approxi mtely seventy-five years passed before the
Comm ssion attenpted a change in admnistrative
interpretation on an issue where the General Assenbly had
al ready taken as nmuch action as it deened necessary.

In contrast, no nore than six years has passed since
payday | enders first entered the state and in that tinme
there has been only one official opinion. This was issued
on January 19, 2000 by the Attorney General in response to
the Departnent’s question regarding statutory construction
and whet her the supervised | ender usury ceilings and
| oanshar ki ng statute apply to payday | oans. Oficial
Opi nion No. 2000-1 answered this question affirmatively and
signals the first official opinion by any branch of state
government on this topic. The opinion was rel eased at the
begi nning of the 2000 | egislative session and the Ceneral
Assenbly was well aware of it due to the nedia attention
and subsequent litigation that it produced. No action was
taken to indicate disagreenent with the opinion. No bil
or statute was introduced to denonstrate disagreenment with
the first official opinion regarding the status of payday
| oans under Indiana |aw. Any appearance of |egislative
acqui escence, to the extent that anyone can determ ne, has
been in favor of the Departnent and the Attorney General’s
O ficial Opinion.

| URC i s about | egislative acqui escence. Legislative
acqui escence is not an issue with payday | enders and,
therefore, this case is not an issue either. Lenders would
say it is in their favor, but the response of the
Departnent is that there has been no acqui escence one way
or the other because prior to January 2000 no offici al
position on payday | oans had been taken one way or anot her.
The Departnent’s first position is stated in the Oficial
Opi nion rel eased by the Attorney CGeneral, and the CGeneral
Assenbly did not see fit to question that opinion in any
way at all during the only legislative session that has
t aken place since the Departnent made its first
adm ni strative determ nation




